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FOREWORD 
 
 
Interchange Inc (‘Interchange’) commenced in 1991 as a Western Australian not-for profit community service 
organisation specialising in disability.  Interchange is an NDIS registered provider helping children and adults 
with disability to live a good life in their home and community.  Services are provided across the greater Perth 
metropolitan area.  Some of our work is supporting people who are known to Police and the Criminal Justice 
system. 
 
In July 2018 the National Disability Insurance Agency took control of the state administered WA NDIS and 
our state funded disability services commenced transition to the federally administered NDIS.  With the move 
to the NDIS people with disability and their supporters, disability service providers and mainstream agencies 
undertook a time of rapid and transformational change.  At this time the experiences of WA disability service 
providers evidenced there was confusion and uncertainty for people who were eligible for NDIS funding who 
also had an interface with the WA Department of Justice, which itself was undergoing reform as a result of 
the 2017 McGowan Machinery of Government amalgamations.   
 
This Report is the outcome of a collaborative project involving service providers and state and federal 
government representatives who, through our Steering Committee, undertook sector consultation to 
improve our understanding and share our learning.  The collaboration evidenced a commitment to work 
together to improve the outcomes for people with disability interfacing the Criminal Justice system. 
 
A sincere thank you to Outcare, UnitingCare West, Teem Treasure, Holyoake, Ruah and the WA Association 
for Mental Health who joined Interchange in this project and generously gave their time and insight.  We also 
thank the WA Department of Communities, WA Department of Justice and National Disability Insurance 
Agency for their commitment and collaboration.  Finally, we recognise and thank Shawn Boyle & Associates 
who undertook the Project Management and drafting of this Report. 
 
Whilst there is still much to learn and we continue to experience change associated with significant 
government reform, I am confident the commitment of all stakeholders, the spirit of collaboration and rights-
based approach will see positive outcomes ahead for people with disability and their supporters. 
 
 
 
 
 
Justin O’Meara Smith 
CEO Interchange Inc 
 
 
 
 
 
 
 
 
 

Head Office 
Unit 2, 15 Blackburn Street 
Maddington WA 6109 
T 9329 9399 
E office@interchangewa.org.au 
W www.interchangewa.org.au 

Postal Address 
PO Box 109 
Maddington WA 6989 
ABN 94 378 383 723 
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RECOMMENDATIONS 
 

1. That the following three major engagement points in the WA Justice System be the focus of efforts to 
provide better services for people with a disability in the Justice system.  They are: 
1. The Courts. 
2. The entry points into custodial settings such as prisons, and, 
3. The re-integration process whereby people with a disability are discharged from custodial settings 

back into the Community. 

2. That due to the limitations of this project, additional research and action is supported to address the 
transition and support services needs of: 
a.  People who are Mentally Impaired Accused in the WA Justice system, and, 
b.  Young people with disabilities in the WA Juvenile Justice system. 

3. Specialist Disability Service Justice Liaison Officers should be created and supported by State and 
Federal Governments to help justice system officials and community stakeholders facilitate and 
maintain NDIS plans and related disability support services to the target groups. 

4. That the National Disability Insurance Agency (NDIA) facilitate increased measures in providing 
community education services, inter-agency collaboration and dedicated complex needs planners, 
to engage with the key stakeholders in the WA justice system. 

5. That the NDIA provide more accessible avenues of contact to NDIS case planners for the proposed 
Specialist Disability Service Justice Liaison Officers and service providers for people with disabilities 
who enter the justice system. 

6. The Department of Justice develop adequate systemic screening for disabilities for adult and juvenile 
offenders on entry into any custodial setting in Western Australia. 

7. That the Department of Justice support the access to adequate needs assessment of people with a 
disability to assist in meeting the eligibility requirements for NDIS support services. 

8. That Federal and State Governments invest more funding towards accessible accommodation options 
to facilitate the reintegration for people with disabilities back into the community. 

9. The role and work of non-government service providers in supporting and facilitating services for 
people with an agreed NDIS plan, should be recognised and protected by all parties as policies and 
reforms are made in the transition to NDIS. 

10. A strong specialist Disability Justice Policy and Services Coordination unit operates in the State 
Government to drive planning, services and systemic reforms to meet the needs of people with a 
Disability in Justice systems in Western Australia. 
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BACKGROUND 
 
The NDIS Participant Pathways Project undertaken by Interchange (Inc) is a one-off project funded under the 
Western Australian (WA) State Government’s Disability Sector Transition Fund. This fund supports projects 
that help service providers adapt their business models and operations as they transition to the National 
Disability Insurance Scheme (NDIS). 
 
The WA Sector Transition Fund is designed to safeguard the future sustainability of the Western Australian 
disability sector.  This Project seeks to identify and understand the issues for service providers and all 
stakeholders assisting people with a disability (the Participants’) who require disability services when 
engaged in the WA Justice system.  For service providers working with this cohort, the transition to the NDIS 
presents a challenging set of issues arising through the interface of state-based service systems and the 
national insurance scheme. 
 
The Project will map the main ‘Pathways’ for Participants who are eligible for NDIS funding and support 
within the context of their journey and “embeddedness’ in the WA Justice system.  In addition, the Project 
seeks to identify the key ‘Gateways’ or ‘Interface’ points in the justice system where there is the greatest 
need for stakeholders to access disability support services.    
 
Understanding the major issues and service gaps along the pathways and interface points will highlight to all 
stakeholders the opportunities for policy and services reform to deliver more effective disability services to 
the target cohorts. 
 
Project Deliverables 
In fulfilling the objectives of the Project, Interchange will ensure the achievement of the following contracted 
deliverables throughout the Project’s activities and in the compilation of this report: 
 
1. Key Stakeholders supporting Participants who interface with the Criminal Justice System are engaged. 
2. Workshop documenting Participant Pathway(s) including roles, responsibilities, and functions is held. 
3. Mainstream and NDIS support services and mechanisms available to the cohort in the community are 

identified. 
4. Transition Gaps in mainstream and NDIS funded services and potential system reforms are identified. 
5. Lunchbox Seminar for Stakeholders is conducted on the Project’s findings. 
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METHODOLOGY 
 
The NDIS Participant Pathways Project commenced in November 2018 and undertook a wide range of actions 
to implement the project proposal and achieve its deliverables.  
 
The Project Methodology consisted of the following key steps: 
 

• The engagement of a specialist social policy consultant Shawn Boyle and Associates as the Project 
consultant. 
 

• The identification of key Western Australian community and government stakeholders to participate in 
the Project Steering Committee. 
 

• The establishment of a Steering Committee in December 2018 with membership consisting of 
representatives from: 
o Interchange (Project Sponsor, Chair Steering Committee and Non-government service provider) 
o Outcare Community Services (Non-government service provider) 

o Teem Treasure Inc (Non-government service provider) 

o Uniting Care West (Non-government service provider) 

o Ruah Community Services (Non-government service provider) 

o Holyoake Alcohol and other Drug Services (Non-government service provider) 
o WA Association on Mental Health Services (Peak Body Non-Government Policy) and advocacy) 
o Department of Communities – Disability Services 
o Department of Justice – Disability Justice services 
o Department of Justice -The Public Advocate 
o National Disability Insurance Agency 

 

• One-on-one meetings with key stakeholders. 
 

• A short literature review and analysis of NDIS and Justice systems to identify Pathways and Interface 
points. 
 

• A NDIS Participant Pathways Survey. 
 

• A NDIS Participant Pathways Sector Workshop on 8th, May 2019. 
 

• Analysis of national issues arising from Australian Parliament’s Joint Standing Committee on the National 
Disability Insurance Scheme and NDIS national working groups. 
 

• Final Paper 
 

• Proposed Sector lunchtime Workshop on October 7th, 2019 on the Report’s findings. 
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THE JUSTICE SYSTEM PATHWAYS 
 
The NDIS Participant Pathways Project focussed on the needs of people with disabilities for services when 
they are engaged in the criminal justice system in Western Australia.  The shorthand “justice system” 
throughout this project refers to the key components of the criminal justice system of Western Australia. 
 
In its entirety, the justice system encompasses a wide range of processes, services and institutions from the 
policing of crime, through the legal and judicial systems, to the community corrections and custodial systems, 
and, finally the re-integration of offenders back into the community. 
 
The Consultant was able to draw on the previous work undertaken for the Disability Services Commission 
and Teem Treasure (Inc) in the report on “Towards Integrated and Responsive Care 
The Disability Justice Project 2016.  This report mapped out in detail the criminal justice pathways for people 
with a disability in Western Australia (see attachment i). These pathways include mainstream pathways and 
specialist areas such as the Intellectual Disability Diversion Program and Mental Impaired Accused Review 
Board pathways.   
 
For the purpose of the Project these pathways were simplified to reflect the key components of the Justice 
pathway and this simplification is illustrated in the diagram below. 
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The simplified diagram reflects the pathways (top to bottom) to become more deeply embedded in the 
justice system plus the pathways (sideways) to be released back into the community.  The Project Steering 
Committee discussed the requirements for disability services in the context of the transition to NDIS for this 
cohort as they progressed along these pathways.   
 
With stakeholder feedback and analysis, it was agreed that the “Police systems” component of the justice 
pathway was to be out of scope for this project.  While there are many needs for people with a disability who 
interface with the police and their justice related processes, the need to engage with NDIS is not a major 
factor of this stage of the justice process.  For this reason, the Policing component of the justice system was 
not in scope for this Project. 
 
Through research, one-on-one stakeholder engagement and analysis at the Steering Committee meetings, it 
was identified that there were THREE major “gateways” or decision-making interface points of the Justice 
and NDIS systems marked A, B & C in the simplified pathway diagram.  They are: 
A. Courts Decision-Making (including court sittings for remand and sentencing). 
B. The entry point into Prisons or Custodial settings. 
C. Release from Custody and Reintegration into the community. 
 
Courts 
This gateway covers courts at all levels (Magistrates, District and Supreme Courts) and includes the diversion 
courts such as the Intellectual Disability Diversion Program (IDDP).  Courts also cover several stages of legal 
process (e.g. remand, hearing, pre-sentencing) that may result in a request for officials and stakeholders to 
provide a disability services plan for the individual. 
 
Custody 
For sentenced individuals and those deemed ‘not fit to plead’ to serious offences, secure custody is deemed 
an appropriate sentencing option.  A custodial sentence usually entails a health needs and individualised 
assessments for prison services and programs.  It is an opportunity to ensure that people with a disability 
have their needs assessed and met through an individualised case-plan when commencing a custodial 
sentence in a prison or other secure custody setting (e.g. a “Declared Place”).  
 
Re-integration into Community 
Re-integration which is at the point of pre-release from a custodial setting into the community, is a major 
interface point to ensure the take-up of NDIS and other support services for the individual. Systemic provision 
of support to access disability services in community (especially accommodation), can help reduce recidivism 
and re-entry into justice systems. 
 
At all these interface points, justice officials and other stakeholders most likely will require contact with 
disability services (including the National Disability Insurance Agency that administers NDIS), to respond to 
the individuals needs in the context of his/her circumstances in the justice system. 
 
The individual may have been recognised as a person with a disability before entering the justice system or 
may have been recently recognised as needing disability-related services when in the justice system.  These 
interface points are the critical intervention points for policy reform and service support to all stakeholders 
in the justice system and the Project focussed more closely on the issues arising at these Pathway points 
moving forward. 
 
The Office of the Public Advocate 
The Office of the Public Advocate (OPA) is an important component of the justice system relevant to this 
Project.  The Public Advocate is an independent statutory officer appointed under the Guardianship and 
Administration Act 1990 to promote and protect the human rights, dignity and autonomy of adults with a 
decision-making disability and to reduce their risk of neglect, exploitation and abuse.  The Public Advocate 
assists in protecting the human rights of adults who are not capable of making reasoned decisions because 
of dementia, intellectual disability, mental illness or an acquired brain injury.  



 
 

Interchange – NDIS Participant Pathways Project: Navigating the Criminal Justice System 9 

 
The Public Advocate is a key stakeholder for individuals under the guardianship services (for personal, 
lifestyle and/or treatment decisions) arising from the State Administrative Tribunal determinations that there 
is no one else available, suitable or willing to act as the person's guardian.  Access to appropriate disability 
services for people under their guardianship who are engaged in the justice system, is a key concern for the 
Public Advocate. Their knowledge, experience and perspectives have been engaged in the Project. 
 
The Mentally Impaired Accused  
This limited project was unable to look closely at the needs of the Mentally Impaired Accused or those 
deemed mentally “unfit to plead” and who may remain in custodial settings for long periods of time.  The 
WA justice system has between 30-40 people in this cohort at any one time throughout the justice systems 
either in custody, discharged from a custody order or on conditional release orders.  The Mentally Impaired 
Accused Review Board (MAIRB) is responsible for reviewing their circumstance and if there are suitable 
community transition accommodation and support service options available, the MAIRB can recommend 
release of the individual from custody into the community on orders. 
 
This client group will benefit from further study on whether the availability of (or lack of) adequate support 
services in community, impacts on decisions of whether mentally impaired accused can be released from 
custody.  These potential “re-integration into community” circumstances, are similar to issues canvassed in 
this report and may involve engaging combination of NDIS and other specialist support services in an 
individualised throughcare plan for this cohort.  The added complexity of issues for mentally impaired 
accused warrants further investigation to address the personal support and human rights needs of this 
cohort. 
 
WA Juvenile Justice system 
The project was also unable to look at the specific needs of young people with disabilities in the WA juvenile 
justice system.  The juvenile justice system has its own myriad of diversionary options and custodial pathways 
that often intercept with child protection systems and pathways, and, also service systems for young people 
with complex needs (e.g. mental health and disability). 
 
It is understood that there is some discussions and strategies currently being looked at by stakeholders in 
the Banksia Juvenile Detection Centre that mirrors the issues and findings of this Project.  There is strong 
support for more similar work and solutions in the juvenile justice area as early intervention may can help 
prevent the flow-on effects of further entrenchment of people with disabilities into the justice system who 
as they grow older may “graduate” into adult prisons. 
 
  



 
 

Interchange – NDIS Participant Pathways Project: Navigating the Criminal Justice System 10 

INTERFACE WITH NDIS AND DISABILITY SERVICES 
 
The Project focussed on the interface of the justice and disability systems in Western Australia during a period 
of significant reform and transition of state and national service systems.   Three key service reforms were in 
play in the period impacting on the Project’s work as shown by the diagram and description below.  The 
reforms are: 

• The creation of a new Department of Justice at the state level, with the ensuing machinery of government 
reforms to the management and administration of the many components of the former Corrections and 
Attorney General’s departments. 

• The changes to the delivery and administration of services and support provided by the former WA 
Disability Services Commission (now a part of the Department of Communities) in this period of transition 
to the national system. 

• The roll-out and operations of the NDIS administered by the NDIA and supported by a “market” of 
registered service providers and related coordination and support services. 

 

 
 
Such reforms, all occurring at the same time can result in role changes and turnover of staff which can make 
the issues more complex and unclear in the justice/disability interface.  Maintenance of state-based disability 
services in this transition and rollout of NDIS, means that justice stakeholders are dealing with two disability 
systems in real time. 
 
With the creation of NDIS that is administered by NDIA, it is important for all stakeholders to gain a good 
working knowledge of how NDIS operates, its process, requirements and its policy constraints.  The Project 
has simplified the NDIS process to capture an “NDIS” pathway for people with disabilities along three key 
stages entailing: 

• ENGAGE: The steps to engage and navigate the NDIS system in order to understand its process and 
disability eligibility requirements - through a pre-planning phase, 

• PLAN: The development of an individualised plan taking into account NDIS funded services, state agency 
contributions and family and community supports, and,  

• ACHIEVE: The implementation of the individualised plan with performance monitoring and inbuilt review 
mechanisms. 

 
The diagram below outlines this simplified NDIS pathway and some of the key features of each stage.  At the 
main justice points of interface (Courts, Custody and Re-integration into Community), the requirements of 
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NDIS (to Engage, Plan & Achieve) must be met. These stages hold for all people with a disability but for those 
with more complex needs there may added assistance through initiatives such as specialised planners, 
collaborations through inter-agency agreements and funded support coordination. 
 

 

NDIS and Justice Issues Policy 
 
The Federal government and all State governments have agreed to a vision for an inclusive Australian 
society that enables people with disabilities to fulfil their potential as equal citizens.  The governments have 
agreed that the interactions of the NDIS with other service systems must seek to reinforce the obligations 
of other service delivery systems to improve the lives of people with disability, in line with the National 
Disability Strategy.   
 
The Applied Principles and ‘Tables of Supports’ (APToS) sets out the initial roles and responsibilities of 
jurisdictions in services systems, but many of these areas need further definition and interpretation as they 
are applied to detailed individualised cases and scenarios. 
 
Across Australian jurisdictions, it is recognised that there are transitional impacts on the needs of people 
with disabilities who enter justice systems.  Some of these issues have been identified by federal 
Parliamentary Standing Committees (see next section of this report), COAG Senior Officers Working Groups 
and by peak bodies in the disability sector.  All stakeholders are starting to better understand the roles, 
responsibilities and processes of the various systems interacting between justice and disability systems. 
 
Understanding the simplified process of NDIS and its interface with the justice system in the context of the 
jurisdictional responsibilities and roles, is crucial to understanding the pathways, interface issues and gaps 
in the transition to NDIS for people with disabilities. 
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NATIONAL ISSUES DISCUSSION 
 

Joint Standing Committee on the National Disability Insurance Scheme 
 
The Joint Standing Committee (JSC) on the National Disability Insurance Scheme was first appointed by the 
44th House of Representatives in 2014 and re-commissioned by the 45th Parliament on 4th July 2019 and the 
Senate on 22nd July 2019.  
 
The committee currently is composed of five Members and five Senators and is tasked with inquiring into 
the implementation, performance and governance of the National Disability Insurance Scheme; the 
administration and expenditure of the National Disability Insurance Scheme; and; such other matters in 
relation to the National Disability Insurance Scheme as may be referred to it by either House of the 
Parliament. 
 
As the NDIS continues to roll out nationally, the committee's focus includes examination of the operation the 
Scheme, as well as the transition phase. Two foci of the committee’s work that are extremely relevant to the 
NDIS Participant Pathways Project are: 
1. The Transitional Arrangements for the NDIS (2018); and; 
2. Provision of services under the NDIS for people with psychosocial disabilities related to a mental health 

condition (2017). 
 
The JSC work recognised that the vast majority of people with disabilities who come into contact with the 
criminal justice system have some form of cognitive disability, including intellectual disability; mild to 
borderline intellectual disability; acquired brain injury and foetal alcohol spectrum disorders.  The 
overwhelming majority of these individuals also experience a range of psychosocial disabilities related to 
mental health impairments.  People with psychosocial disabilities are overrepresented in the criminal justice 
system. This is often directly related to the interacting factors of disability, disadvantage, discrimination, 
isolation and lack of appropriate supports available to this group.   
 
The Project analysed the relevant issues arising from each reference and the detailed analysis and discussion 
of these issues are contained in appendix (ii) if this report.  Issues raised by the JSC at the national level 
include: 

• Interface of NDIS and Mainstream Services Guiding Principles 

• Transition of Commonwealth, state and territory programs to the NDIS 

• Housing 

• Specialist Disability Accommodation 

• Justice system integration with Disability Services 

• Quality of Plans 

• Advocacy and access to pre-planning 

• Importance of pre-planning 

• Advocacy 

• Support Coordination 

• Pathways to the justice system 

• Access to NDIS services for NDIS participants in prison 

• Becoming an NDIS participant while in custody 

• Proposal to establish an NDIA criminal justice unit 
 
The national and individual jurisdictional perspectives have influenced the Project Committee’s discussions 
and actions to identify the issues and services gaps for Western Australia. 
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NDIS JUSTICE PATHWAYS STAKEHOLDER SURVEY 
 
Utilising the knowledge of the Joint Standing Committee Reports and the analysis of pathways and interface 
points of the disability and justice systems in WA, the Project undertook an online survey of key stakeholders 
to identify the issues and gaps for services for people with a disability requiring services while engaged in the 
justice system. 
 
The full survey can be seen on https://survey.sparkchart.com/start/3m8cTqjGRf3Bi57g55BVQQs and 
involved the following sixteen questions: 
 
1) Which of the following best describes your organisational category of the work that you do in the 

Disability and Justice systems? 
2) Which of these descriptions best describes the role you undertake in assisting people with a disability in 

the Justice system? 
3) If you provide services to people with disabilities, which of the following descriptions best describes your 

services? 
4) At what stages of the Justice System (pathway) were you required to assist a person with a disability? 
5) People with disabilities (participants) in the justice system are able to access help with proving their 

eligibility for disability services. 
6) Which of the following did you encounter when seeking to prove the participants eligibility for disability 

services while in the justice system? 
7) Most of the participants in the Justice system are able to access an NDIS plan or State-based equivalent 

individualised plan. 
8) Which of the following have you encountered in assisting participants in the justice system obtain a NDIS 

plan or state-based equivalent? 
9) Choose up to five services that you are able to MOST READILY obtain for people with disabilities in the 

Justice system. 
10) Choose up to five services that are the MOST DIFFICULT to obtain for people with disabilities in the Justice 

system. 
11) Which of the following have you encountered in providing services to participants in the justice system? 
12) Participants who have received disability services when in the community, are able to maintain continuity 

of services for their needs while in the justice system. 
13) Which of the following have you encountered in seeking to maintain continuity of services to participants 

in the justice system? 
14) What actions or solutions do you believe would greatly assist the provision of services and supports to 

people with a disability in the justice system? 
15) What other issues and gaps have you encountered for people with a disability who are in the justice 

system? 
16) Would you be interested in receiving follow up information from this project? 
 
The survey resulted in 47 completed questionnaires from a range of stakeholders with the majority (63%) 
working for non-government providers. 
 
The survey results are attached as appendix (iv) to this report and the results can also be accessed online on 
https://view.sparkchart.com/d/S6TJdr4XpGGjB_2FQk1idC_2Fw1 . 
 
The issues and gaps raised in this survey aided the discussions at the sector workshop and led to the analysis 
of Western Australian discussed in the last chapter of this report. 
 
  

https://survey.sparkchart.com/start/3m8cTqjGRf3Bi57g55BVQQs
https://view.sparkchart.com/d/S6TJdr4XpGGjB_2FQk1idC_2Fw1
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STAKEHOLDER WORKSHOP 
 
To gain a deeper understanding of the issues and gaps raised by the research and survey results, a sector 
stakeholders’ workshop was held on Wednesday 8th May 2019 at the Bendat Parent and Community Centre 
(Telethon Speech & Hearing) in Wembley WA. 
 
Facilitator by the Project Consultant Shawn Boyle the Workshop provided an overview of NDIS Participant 
Pathways Project and the survey results followed by discussions focussing on: 

• Key Interface points between Justice and Disability Services; 

• Pre-planning for NDIS services; 

• Plan development and finding services; 

• Ensuring Continuity of Services (Implementation and Review); and; 

• Common themes, System-wide Solutions and Reform. 
 
Twenty-eight people attended the workshop from a wide range of community organisations and government 
departments providing provider, policy, consumer and care perspectives to the issues and gaps experienced 
for people with a disability in the justice systems. 
 
The workshop acknowledged several issues on a “side-table” arising in this policy area that were beyond the 
scope of this Project but are recognised as very important and in need of urgent consideration.  Some of the 
issues outside the scope of the report discussed included: 

• A great need for further legal and advocacy services for people with a disability in the justice system; 

• The need for more disability support services with specialist knowledge of the target cohort; 

• The difficulties of obtaining services and support in regional Western Australia; 

• Reforms required for the Mentally Impaired Accused in Western Australia; 

• Overall state of rehabilitation services in Western Australian Prisons; and; 

• Policing issues. 
 
This Project focussed on the transition issues to NDIS and uncovered support for a continuous focus and 
action on the broader area of disability and justice issues policy and systems reform. 
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ANALYSIS OF ISSUES FOR WESTERN AUSTRALIA 
 
The NDIS Participant Pathways Project has provided greater knowledge of the key ‘Gateways’ or Interface 
points in the justice system and the issues that significantly impact on the access to disability services.   
Understanding these interface issues will identify to all stakeholders the opportunities for policy and services 
reform to deliver more effective disability services to the target group. 
 
Incorporating all the information and analysis gleaned from the Steering Committee deliberations, one-on-
one meetings, the research across jurisdictions in Australia, the stakeholder survey and the stakeholder 
workshop, the NDIS Participant Pathways Project has made ten key recommendations for ongoing attention 
and action.  These are discussed below. 
 
Three Major Engagement Points in the Justice System 
The discussion the Justice System Pathways section in this report, identified that there were THREE major 
“gateways” or decision-making interface points of the Justice and NDIS systems marked A, B & C in the 
simplified pathway diagram on page 5 of this report.   
 
At all these interface points, justice officials and other stakeholders most likely will require contact with 
disability services (including the National Disability Insurance Agency that administers NDIS), to respond to 
the individuals needs in the context of his/her circumstances in the justice system.  These interface points 
are the critical intervention points for policy reform and service support to all stakeholders in the justice 
system. 
 

Recommendation 1 
That the following three major engagement points in the WA Justice System be the focus of 
efforts to provide better services for people with a disability in the Justice system.  They are: 
1. The Courts. 
2. The entry points into custodial settings such as prisons, and, 
3. The re-integration process whereby people with a disability are discharged from custodial 

settings back into the Community. 
 
Additional Justice Disability Interface Research 
As discussed in the Justice System Pathways section in this report, there is a need to undertake additional 
research and action to address the transition and support services needs of the Mentally Impaired Accused 
in the justice system and young people with disabilities in the WA juvenile justice system. 
 
This limited project work was unable to look closely at the needs of the Mentally Impaired Accused (those 
deemed mentally unfit to plead) and who may remain in custodial settings for long periods of time due in 
part to inadequate reintegration services to community.  There is strong support for more similar work and 
solutions in the juvenile justice area as early intervention may help prevent the flow-on effects of further 
entrenchment of people with disabilities into the justice system who as they grow older may “graduate” into 
adult prisons. 
 

Recommendation 2 
That due to the limitations of this project, additional research and action is supported to 
address the transition and support services needs of: 
a. People who are Mentally Impaired Accused in the WA Justice system, and, 
b. Young people with disabilities in the WA Juvenile Justice system. 
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Specialist Disability Service Justice Liaison Officers 
Across all stakeholders there was general agreement on the need for designated and funded Specialist 
Disability Service Justice Liaison Officers to help justice system officials and community stakeholders facilitate 
NDIS and other disability related services to the target groups. 
 
The NDIS service-model assumes that a person with disabilities, their parent and/or an advocate seeks help 
from a Local Area Coordinator (while living in the community) for assistance in navigating the NDIS system.  
For many of the disability/justice clients their needs and circumstances are more complex and their 
engagement in the justice system adds further barriers to engaging the usual community-based processes of 
NDIS.  Understanding the requirements of simplified NDIS pathway to ENGAGE, PLAN and ACHIEVE (as 
discussed on page 8) with the chosen interface points with the WA justice system, provides the rationale to 
invest dedicated resources to help facilitate access to disability services for people engaged in the justice 
system. 
 
Currently in Western Australia for the target cohorts in the justice system, court officials, advocates, various 
workers in the government disability and corrections system, and, community service providers, are all called 
upon in a very ad-hoc manner to help navigate and facilitate timely access to services for people with a 
disability. 
 
The Department of Justice has a small team totalling 1.2 FTE in Offender Management (Corrective Services) 
Division that helps link people with a disability with other stakeholders to help facilitate services.   In the 
Department of Communities there are staff in the Disability Justice Division who also help facilitate action 
to gain NDIS, state or community funded support services for people with disabilities in the justice system. 
These teams have very high workloads and responsibilities across the justice system. 
 
The Project identified that these Justice and Communities Departmental staff undertake some aspects of this 
“liaison or navigation” role for people with disabilities in the justice system alongside other responsibilities 
and duties. 
 
To most internal and external stakeholders of disability and justice systems, the roles of these existing staff 
resources are not transparent or known. Furthermore they are limited resources and were established in 
response to disability needs and systems requirements prior to the major establishment and transition to 
the NDIS. 
 
The Project survey question 8 which asked  “Which of the following have you encountered in assisting 
participants in the justice?”, uncovered that 50-60% of respondents found access people with clear roles and 
responsibilities to help navigate the justice and disability systems was a major concern. Only 16% of 
respondents identified that they were able to successfully navigate state and NDIS systems. Question 14 
which asked, “What actions or solutions do you believe would greatly assist the provision of services and 
supports to people with a disability in the justice system?”, received answers from 85% of respondents 
supporting the creation of designated Disability Justice workers or teams. 
 
Looking forward, some of these limited resources in WA may not be ongoing in the review of state funded 
disability services currently provide through the Department of Communities which incorporated the former 
Disability Services Commission. 
 
IT IS POSSIBLE FOR MORE PEOPLE TO FALL BETWEEN THE CRACKS AS THE NDIS IS ROLLED OUT AND EXISITNG 
STATE SYSTEMS ARE REFORMED OR WITHDRAWN. 
 
The Project recommends as an initial interim measure, that a designated team of Specialist Disability 
Services Liaison Officers be funded and engaged as “Go-To” people for community and government 
stakeholders engaged in the justice system to assist people with disabilities access to NDIS and other 
disability support services. 
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This Specialist Disability Services Liaison Officers could be a team supported by Federal or State agencies or 
a combination of both.  Another option would be to contract this service out to a non-government specialist 
agency with experience in working with this cohort. 
 
The team will assist stakeholders and people with disabilities in Courts, Custody and Reintegration into 
Community.  Facilitating the provision of disability services is a specialist role. With most of the officials 
working in the justice system have large responsibilities covering all offenders in the system and they would 
appreciate the support of dedicated specialists in carrying out their duties. 
 
Suggested roles of the Specialist Disability Service Justice Liaison Officers include: 

• Linking stakeholders and services together while the person is in the justice system. 

• Help with understanding the and navigating NDIS and the State government and community support 
services and systems. 

• Help with facilitating services that can help diagnose the disability especially for those who enter the 
justice system with their disability undiagnosed. 

• Help with navigating the pre-planning, plan development, implementation and review stages of an NDIS 
services plan. 

• Ensuring seamless continuity of services for those already receiving services in community. 
 
The provision of a dedicated team that may consist of contracted non-government workers or government 
officials, addresses a gap in capability and service provision for the target groups.  More work is needed to 
identify the number of FTE needed for this service and the project recommends a team with at least 6 FTE as 
a starting point.  The limitations of this Project with regards to the Mentally Impaired Accused and Juvenile 
Justice must be considered in the resource calculation. 
 
Funding for such as service will ensure maximal take-up of the NDIS and thus ensure more services for people 
with a disability.  Better NDIS and other service provision will reduce the factors linked to recidivism and 
ongoing incarceration. 
 

Recommendation 3 
Specialist Disability Service Justice Liaison Officers should be created and supported by State 
and Federal Governments to help justice system officials and community stakeholders 
facilitate and maintain NDIS plans and related disability support services to the target groups. 

 
National Disability Insurance Agency Support 
State government and community stakeholders are slowly becoming aware of the processes, rules and 
responsibilities of the NDIS and its administering agency the NDIA, as a case-planner, regulator and funding 
“bank” for services to people with disabilities. This awareness includes the understanding that the NDIA is a 
lot more restricted that the previous Disability Services Commission in providing casework support to help 
State justice agencies and staff in their justice-related tasks of case-management, finding services and re-
integrating offenders back into the community. 
 
As the NDIS rolls out in Australia, the difficult cohorts such as people with complex needs, must be addressed 
specifically so that they do not “fall between the cracks”.  The normal access point of the NDIS helpline and 
generic case-planners may not meet the needs of these client groups or provide adequate engagement with 
the community, organisational and family stakeholders working with those clients.  The Liaison Officers 
discussed in Recommendation 3, will help bridge the gap of enabling people with disabilities to access the 
NDIS while in the justice system.   
 
Nationally the NDIA is facilitating inter-agency collaboration, trialling the role of liaison officers and offering 
education opportunities for relevant stakeholders.  A National working Group is looking at the concerns of 
people with complex needs and specialist complex needs planners are being considered and trialled.  For 
Western Australia the Project sees great value in NDIA offering: 
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• Education and awareness training for justice and community stakeholders on the NDIS and its operations; 

• Working with State Government agencies in creating liaison positions at crucial interface points with the 
WA Justice system to support better transition and take-up of NDIS services; and; 

• Establishing specialist complex needs planners who are accessible to relevant stakeholders. 
 
The Project survey shows great support for dedicated resources as discussed in recommendation 3, plus 
many of the responses to question 15 on “gaps and issues” identified information and education of all 
stakeholders as beneficial strategies. The combination of the Liaison Officers or Navigators 
(Recommendation 3) and the NDIS strategies below (Recommendation 4 & 5) will greatly improve the 
accessibility and effectiveness of delivering NDIS and other disability support services to people in the justice 
system. 
 

Recommendation 4 
That the National Disability Insurance Agency (NDIA) facilitate increased measures in 
providing community education services, inter-agency collaboration and dedicated 
complex needs planners, to engage with the key stakeholders in the WA justice system. 
 
Recommendation 5 
That the NDIA provide more accessible avenues of contact to NDIS case planners for the 
proposed Specialist Disability Service Justice Liaison Officers and service providers for people 
with disabilities who enter the justice system. 

 
Systemic Screening for People with Disabilities 
The Project identified that the justice system must respond to a range of client circumstances whereby 
individuals may have not been diagnosed with a disability, been partially diagnosed with a disability or were 
recognised with a disability with or without being registered with a NDIS plan.  There is no systemic process 
to screen or assess people with a disability in the justice system, however court officials, advocates, 
corrections staff and other stakeholders will often recognise the disability through mainstream health checks 
and process interviews. 
 
The Project has identified that a beneficial reform would be to implement SYSTEMIC SCREENING FOR PEOPLE 
WITH A DISBILITY at the entry point into custody.  This will have the benefit of facilitating services for people 
with a disability in at least two of the three main interface points as discussed in this report.  Firstly, screening 
on entry into custody, ensures continuation of services from community into custody or the commencement 
of services while in custody.  Secondly an entry assessment with case-management can integrate with a 
“throughcare” service model that will dovetail into the case-planning for the reintegration of offenders back 
into the community when their custodial sentence nears completion. 
 
This screening would detect: 

• People who are undiagnosed on-entry for disabilities and may require further tests and assistance to 
understand their disability; 

• People who are previously diagnosed with a disability and have an existing NDIS plan (this would help 
ensure continuity of services in custody); and; 

• People with a diagnosed disability but do not have an NDIS plan. 

• People with complex needs. 
 
Once screened, the Liaison Officers proposed in recommendation 3, would be engaged to help navigate the 
complex disability services systems, facilitate needs assessments and access to support services to the 
screened individuals.  These services may be provided through a range of state government, community and 
NDIS funded services. 
 
The survey found that nearly 60% respondents found great difficulty with facilitating needs assessments, 
accessing medical records, and, meeting the costs of any tests and assessments to prove eligibility for 
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disability services and determine the individual’s needs.  This area of service support is crucial to meet the 
first threshold to receive disability services from NDIS as identified in the ENGAGE stage of the simplified 
NDIS pathway.  This Project recommends that this area requires more attention and resources as screening 
and needs assessments “activate” support service provision.  This can result in best-practice throughcare in 
offender management in custody and reintegration services for this cohort. 
 

Recommendation 6 
The Department of Justice develop adequate systemic screening for disabilities for adult and 
juvenile offenders on entry into any custodial setting in Western Australia. 
 
Recommendation 7 
That the Department of Justice support the access to adequate needs assessment of people 
with a disability to assist in meeting the eligibility requirements for NDIS support services. 

 
Accessible Accommodation Options 
While general disability service delivery was not a major focus of the Project, the issues analysis and 
stakeholder questionnaire and workshop identified accessible accommodation options with appropriate 
support, as the service that was most problematic for stakeholders to obtain for their clients.  Question 10 
of the survey showed that 75% of respondents rated Accommodation and Tenancy services as the most 
difficult to obtain for people with disabilities in the justice system. 
 
Appropriately funded accommodation options were identified as a pressing issue for the interface point of 
re-integration into community, especially for those people with complex needs and behaviours who required 
for single and not group or shared accommodation options.   
 
Supported accommodation is also needed as a matter for consideration in court deliberations. The access to 
accommodation can greatly influence a magistrate’s or judge’s decision to decide of the options of remand 
or sentencing into custody or and back into community. 
 
The work of the Joint Standing Committee recognised that there is an ongoing shortage of Specialist Disability 
Accommodation (SDA). The committee has received anecdotal evidence that Participants are not receiving 
SDA funding in their Plans.  Because it has not been available for long, the committee believes it is too early 
to comment on the effectiveness of the introduction of SDA funding in Participants' Plans. 
 
The JSC also identified that the introduction of SDA payments in plans will not address the chronic lack of 
housing for people with disability.  The committee acknowledges that housing remains the responsibility of 
mainstream services and believes that the Australian state and territory governments need to develop and 
introduce new initiatives to address the shortage of accommodation for people with disability. This should 
include considering options of land release and adapting existing housing stock. 
 
Further collaborative work between the housing, disability, mental health and justice portfolios, is needed 
on this matter urgently, as the lack of accommodation options would impact on the effectiveness of the 
systemic and service reforms proposed by the Project. 
 

Recommendation 8 
That Federal and State Governments invest more funding towards accessible accommodation 
options to facilitate the reintegration for people with disabilities back into the community. 
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Service Providers and Support Coordination 
The current “legacy” state disability support system for offenders reintegrating into community often relies 
on the contracted accommodation provider to also be the coordinator and navigator of other support 
services while in the community.  If services other than accommodation are needed (e.g. leisure activities, 
training, therapy), the accommodation provider often acts as a de-facto lead caseworker and would be 
tasked by the funding agency to help facilitate these additional services for the client as part of their care 
plan. 
 
Under the new NDIS rules promoting transparency and minimising conflicts of interest, the accommodation 
provider will be funded primarily as an accommodation service provider.  Under NDIS, there can be a 
separately funded service of support coordination for the client, however under NDIS rules, this support 
coordination provider should not be the Accommodation Provider.  This service model seeks to create 
independence in support coordination and prevent potential conflict of interest and thus separates the roles 
once melded together in the previous state funded support model. 
 
Furthermore, the funded role of Coordination Support is likely not to cover the full spectrum of roles currently 
undertaken by the accommodation provider. Partly due to new definitions and the limitations of the pricing 
model on Coordination Support, the support has less of a hands-on case management support role for the 
client. This can result in poor maintenance and coordination of disability services while the individual is in 
community.  For the cohort of complex needs clients in the justice system in this period of transition, poor 
coordination support impacts on plan implementation, review and continuation.  Recent reports from the 
eastern states articulated in the Joint Standing Committee reports (see attachment ii) expressed a view that 
the traditional coordination role has been lost with the introduction of the NDIS: 
 

“… service providers have stepped back and are only providing what they are being asked to 
provide by the family as they are only being paid for that service.  This negates the importance 
of coordination, collaboration and navigation alongside families – yet outside of most initial 
Plans which do have some support coordination no one is being paid for this, nor has 
resourcing to do so at no charge, so it is not being done.” 

 
Many agencies reported that the lack of adequately funded support coordination in plans is resulting in 
Participants not knowing how to use their plans and creating delays in plan implementation.  It was reported 
that some Participants are losing their support coordination funding at plan reviews.  It was also noted that 
“support coordination is considered irrelevant after the first 12 months of a plan”. 
 
In its report on NDIS Scheme Costs, the Productivity Commission also found evidence that support 
coordination is being provided to Participants for only a fixed period and is of the view that 'the NDIA should 
allocate support coordination based on need, rather than time'. 
 
The Project recommends that State and Federal agencies consider the impacts of these service rule changes 
carefully and consider that adequate funding of supports and the acknowledgement and funding of the roles 
of meaningful and ongoing support coordination is maintained in the disability and justice systems. 
 

Recommendation 9 
The role and work of non-government service providers in supporting and facilitating 
services for people with an agreed NDIS plan, should be recognised and protected by all 
parties as policies and reforms are made in the transition to NDIS. 

 
Specialist Disability Justice Policy and Services Coordination Unit 
All governments have agreed to a vision for an inclusive Australian society that enables people with disability 
to fulfil their potential as equal citizens.  The interactions of the NDIS with other service systems seeks to 
reinforce the obligations of other service delivery systems to improve the lives of people with disability, in 
line with the National Disability Strategy.  The Applied Principles and ‘tables of supports’ (APTOS) sets out 
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the initial roles and responsibilities of in services systems, but many of these areas need further definition 
and interpretation as they are applied to detailed scenarios. 
 
As discussed, there are complex systems in operation and with transitional impacts on the needs of people 
with disabilities who enter the WA justice system.  Nationally, some of these issues have been identified in 
Parliamentary Standing Committees, COAG Senior Officers Working Groups and by peak bodies in the 
disability sector.  All stakeholders are starting to understand the roles, responsibilities and processes of the 
various systems interacting between justice and disability systems. 
 
The Australian for Disability Justice group and others have put forward the proposal of creating an NDIA 
Criminal Justice Unit nationally, which would: 

• Provide expertise to the NDIA around the interface of criminal justice and disability. 

• Develop expertise in planning and funding for people with disabilities in the context of the interaction of 
the national disability system and the state and territory justice systems as well as other mainstream 
agencies with inter sectoral responsibilities. 

• Act as the NDIA point of contact for state and territory criminal justice systems in the context of people 
with disabilities. 

• Ensure people with disabilities in the criminal justice system have access to the full range of disability 
supports and protections provided through the NDIS. 

 
The Joint Standing Committee supports the proposal of an NDIA Criminal Justice Unit as this has potential to 
address critical issues raised, including for people in indefinite detention.  The NDIS can make a real 
difference in the incarceration rate of people with a cognitive impairment. Therefore, it is important that 
people are referred to the NDIS and that the interface between the NDIA and the criminal justice system 
works effectively. 
 
A strong Western Australian specialist policy and services focus will also help address the policy issues as well 
as some of the more specific issues identified in the survey questionnaire such as: 

• The need for better systems interaction across justice areas to facilitate improved information flows, 
access to records and identification of designated guardians, support workers and carers; 

• Regular and comprehensive training for staff on the needs of people with disabilities; 

• The development of accessible “how-to” checklists for workers in the justice and community sectors to 
facilitate improved service and systems responsiveness. 

• Facilitate collaboration across federal and state agencies and between community and government 
agencies. 

 
Such a specialist policy and services focus will help the people with disabilities who may be diagnosed or 
undiagnosed in the justice system or whose circumstances and offending behaviour should not result in a 
loss or diminution of disability services. 
 

Recommendation 10 
A strong specialist Disability Justice Policy and Services Coordination unit operates in the 
State Government to drive planning, services and systemic reforms to meet the needs of 
people with a Disability in Justice systems in Western Australia. 

 

  



 
 

Interchange – NDIS Participant Pathways Project: Navigating the Criminal Justice System 22 

SUMMARY 
 
Interchange has worked collaboratively with key stakeholders and engaged a Project consultant to undertake 
the NDIS Participant Pathways Project to gauge the actual or perceived experience for service providers and 
people with disability who interface with the WA Justice system in a period of transition to the NDIS. 
 
The operation and interface of complex services systems in a period of tremendous reform and transition 
presented many challenges to the Project and its stakeholders. 
 
The Project through initially mapping the pathways and interface points for Participants who may be eligible 
for NDIS funding and support while in the justice system, helped unpack and distil the key systemic issues. 
Subsequently the Project achieved its deliverables of identifying the key stakeholders and engaging them 
through a survey, workshop and steering committee to understand the practical issues and service gaps for 
the targeted cohorts. 
 
The recommendations of this report provide a solid foundation to understand the needs of the people with 
a disability in the justice system and proposes key services and systems reforms to increase the uptake and 
delivery of timely and appropriate disability support services. 
 
Implementing these recommendations will improve service delivery in Western Australia and a provide 
insight to other Australian jurisdictions encountering similar systems and service delivery challenges as 
identified by the Parliamentary Joint Standing Committee’s work. 
 
The critical interface and intervention points identified by the report and the recommendations for dedicated 
liaison or navigation resources, will help harness the many stakeholders in the justice and disability systems 
to deliver better service responses in this period of great change resulting from service systems and agencies 
undergoing significant reform. 
 
The benefits of implementing the proposed recommendations will include the increased wellbeing and 
quality of life for people with a disability which in turn will help reduce the likelihood of re-offending and the 
resultant social and economic costs to the individuals and community. 
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ATTACHMENTS 
 
 
Attachment (i)  Disability Justice Pathways 
Attachment (ii) Summary of the Joint Standing Committee Findings 
Attachment (iii) Organisations that Contributed to the Project Activities:  

Survey, Workshop and Steering Committee 
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Attachment (i) Disability Justice Pathways 
 
Diagram (i): Pathway of People with Disabilities in the Justice System 
Diagram (ii): IDDP Process 
Diagram (iii): Making of a Custody Order under the Criminal Law (Mentally Impaired Accused Act) 1996 

(WA) 
Diagram (iv): Management of an Accused on a Custody Order 
 
 
 
*Acknowledgment: 
Diagrams taken from “Towards Integrated and Responsive Care: The Disability Justice Project Final Report, 
Teem Treasure (Inc) and Shawn Boyle and Associates, June 2016.” 
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Diagram (i): 
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Diagram (ii) 
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Diagram (iii): 
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Diagram (iv): MANAGEMENT OF AN ACCUSED ON A CUSTODY ORDER 
 

 
 
  



 
 

Interchange – NDIS Participant Pathways Project: Navigating the Criminal Justice System 29 

Attachment (ii) Summary of the Joint Standing Committee Findings 
 
NATIONAL ISSUES 
 
Joint Standing Committee on the National Disability Insurance Scheme 
 
The Joint Standing Committee (JSC) on the National Disability Insurance Scheme was first appointed by the 
44th House of Representatives in 2014 and re-commissioned by the 45th Parliament on 4th July 2019 and the 
Senate on 22nd July 2019.  
 
The committee currently is composed of five Members and five Senators and is tasked with inquiring into 
the implementation, performance and governance of the National Disability Insurance Scheme; the 
administration and expenditure of the National Disability Insurance Scheme; and; such other matters in 
relation to the National Disability Insurance Scheme as may be referred to it by either House of the 
Parliament. 
 
As the NDIS continues to roll out nationally, the committee's focus includes examination of the operation the 
Scheme, as well as the transition phase. Two foci of the committee’s work that are extremely relevant to the 
NDIS Participant Pathways Project are: 
 

1. The Transitional Arrangements for the NDIS (2018); and; 
2. Provision of services under the NDIS for people with psychosocial disabilities related to a mental 

health condition (2017). 
 
The relevant issues from each reference for this project are discussed below. 
 
JOINT STANDING COMMITTEE ON THE NATIONAL DISABILITY INSURANCE SCHEME Transitional 
Arrangements for the NDIS, February 20181  
 
Interface of NDIS and Mainstream Services Guiding Principles 
The interactions between the NDIS and mainstream services are guided by the Principles to Determine the 
Responsibilities of the NDIS and Other Service Systems (the Principles) agreed by COAG in April 2013 and 
updated in November 2015.  The Principles form part of the Bilateral Agreements for Transition to the NDIS, 
and Operational Plans commit jurisdictions to work with the NDIA to develop working arrangements for 
operationalising the Principles.  However, the Principles are subject to interpretation and lack clarity and the 
JSC found that this is resulting in boundary issues and funding disputes, which can lead to reduced or no 
access to services for both NDIS Participants and people with disability not eligible to the NDIS. 
 
Transition of Commonwealth, state and territory programs to the NDIS 
As the provision of services to people with disability remains a shared responsibility between all levels of 
government, it is imperative that governments do not systematically and prematurely withdraw services 
during the transition period. The JSC received compelling evidence that the transition of Commonwealth, 
state and territory disability support services to the NDIS is resulting in emerging service gaps for both NDIS 
Participants and people with disability ineligible for NDIS services. The committee in its February 2018 Report 
identified the need for a national audit and mapping of all Australian, state and territory disability support 
services transitioning to the NDIS to ensure service gaps are detected and addressed accordingly. 
 
  

 
1 Information extracted from the Joint Standing Committee on the National Disability Insurance Scheme, Transitional 

Arrangements for the NDIS, February 2018 
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JSC Recommendation 3 
The committee recommends the Council of Australian Government (COAG) Disability Reform 
Council conduct immediately a national audit of all Australian, State and Territory disability 
support services transitioning to the NDIS, to identify and address emerging service gaps. 

 
Housing 
There is a well-known shortage of housing options, especially for people with complex needs.  The NDIS is 
not responsible for the provision of housing.  However, the NDIS can fund supports in relation to housing and 
independent living.  The NDIS factsheet Mainstream Interface-Housing provides some information about the 
supports funded by the NDIS.  Supports include: 

• Home modifications to the participant’s own home or a private rental property and on a case-by-case 
basis in social housing; 

• The NDIS may also contribute to the cost of accommodation in situations where the participant has a 
need for specialised housing due to their disability. The NDIS will only assist with this cost where it is 
higher than the standard rental cost that the participant would otherwise incur. 

 
Additionally, the NDIS can fund: 

• Support that builds people's capacity to live independently in the community; 

• Support with personal care and help around the home where the participant is unable to undertake these 
tasks due to their disability, such as assistance with cleaning and laundry. 

 
Specialist Disability Accommodation 
There is ongoing shortage of Specialist Disability Accommodation (SDA). The committee has received 
anecdotal evidence that Participants are not receiving SDA funding in their Plans.  Because it has not been 
available for long, the committee believes it is too early to comment on the effectiveness of the introduction 
of SDA funding in Participants' Plans. 
 
The introduction of SDA payments in plans will not address the chronic lack of housing for people with 
disability.  The committee acknowledges that housing remains the responsibility of mainstream services and 
believes that the Australian state and territory governments need to develop and introduce new initiatives 
to address the shortage of accommodation for people with disability. This should include considering options 
of land release and adapting existing housing stock. 
 

JSC Recommendation 8 
The committee recommends the Council of Australian Government (COAG) Disability Reform 
Council consider the provision of housing stock and infrastructure for people with disability. 
JSC Recommendation 9 
The committee recommends that the Australian, state and territory governments and the 
NDIA work together urgently to include crisis accommodation and Provider of Last Resort 
arrangements for housing in their respective bilateral agreements and operational plans. 

 
Justice System Integration with Disability Services 
The lack of integration between the NDIS and the justice system was reported.  Issues raised relate to: 

• Diminished access to supports under the NDIS 

• Lack of and/or inability to find service providers and 

• unresolved Provider of Last Resort arrangements 
 
Some relevant examples were provided to the committee: 

• NDIS Participants having support cut as a result of moving to the NDIS on the grounds that these supports 
were related to offending behaviour (VCOSS) 

• Clients unable to be released from custody because they are not able to attract service providers (Victoria 
Legal Aid).  Victoria Legal Aid is of the view that 'urgent and immediate solutions must be developed to 
address circumstances where the continued detention of our clients with complex disabilities is directly 
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linked to the failure of the market to provide disability services under the NDIS'  They called on the NDIA 
and the Victorian Government to 'urgently allocate clear and transparent responsibility for immediately 
providing services to this vulnerable cohort of clients'. 

 
The NDIA stated it is working on a number of projects to improve interface issues at the jurisdictional level, 
including a project on 'improvements in criminal justice system intersection with the Victorian Government'. 
The committee believes it is imperative that the interface between the NDIA and the criminal justice system 
works effectively.  As discussed in Recommendation 23 in its report on the Provision of services under the 
NDIS for people with psychosocial disabilities related to a mental health, the committee supports the 
proposal of establishing an NDIA unit specialising in the interaction of the Scheme with the criminal justice 
system. 
 
Quality of Plans 
All jurisdictions continue to report poor planning experiences and outcomes for Participants. These include: 

• Inconsistencies in Plans; and 

• Inadequate levels of support in Plans leading to Participants asking for plan reviews 
 
The quality of NDIS Plans appears to be dependent on two main factors:  
1) The NDIS Planner's knowledge and expertise and;  
2) The level of advocacy families and NDIS Participants can undertake and their knowledge of the disability 

sector. 
 
Advocacy and Access to Pre-Planning 
It was noted that 'strong anecdotal evidence indicates that consumers who are well supported by strong 
advocates (whether they happen to be carers, support workers, formal advocates or others) continue to 
receive Plans which better suit their needs'. It was also noted that 'too often the quality of a plan comes 
down to how effective the participant or advocate is at stating their needs during plan development 
conversations' and that having an advocate during the planning process can make a real difference in 
Outcomes. 
 
Importance of Pre-Planning 
Pre-planning also plays a fundamental role and can make a significant difference in quality of outcomes for 
Participants.  For example, it was reported that the 'lack of preplanning can result in ineffective Plans which 
require an NDIS review and / or result in negative health impacts for people with a progressive 
neurodegenerative disease'. 
 
The importance of supporting people during the pre-planning and planning process and identified funding 
gaps was also reported: 

• A lack of preparation support for planning means significant gaps have emerged because individuals are 
unable to articulate their complete needs and goals as is required for a good outcome from planning. 

• The important work of supporting people with NDIS pre-planning and through the planning process is 
not being funded in the national rollout, and services such as case management that could have assisted 
are being de-funded prematurely as the NDIS rolls out. 

 
A lack of funding available for pre-planning was also identified.  However, some organisations receive funding 
from state governments to provide pre-planning support.  For example, VALID is receiving funding from the 
Victorian Government's Transition Support Package to provide information and support to people during 
preplanning.  The NSW Government is also funding a few organisations to deliver preplanning support and 
information. 
 

JSC Recommendation 10 
The committee recommends the NDIA ensure that across all jurisdictions people with 
disability can access pre-planning supports. 
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JSC Recommendation 11 
The committee recommends the NDIA urgently finalise and start piloting the tailored 
pathways it has been developing for people with psychosocial disability; children; people from 
Aboriginal and Torres Strait Islander communities; those from culturally and linguistically 
diverse backgrounds and Participants with more complex needs. 

 
Advocacy 
Individual advocacy plays an important role during pre-planning, the planning process and at plan reviews.  
Advocacy is particularly important for people with complex needs or facing disadvantage, or those with 
limited informal supports or networks.  Systemic advocacy is also critical to ensure the inclusion and full 
participation of people with disability by identifying and addressing issues on a larger scale than with 
individual advocacy.  A recent cost-benefit analysis of independent disability advocacy showed that for every 
dollar governments invest in independent advocacy it saves $3.50 on systems.   
 
Support Coordination 
The importance of support coordination to assist Participants in understanding and enacting their Plans was 
highlighted.  It was also observed that 'support coordination is one of the key determinants of the successful 
implementation of an NDIS plan'. 
 
A view that the traditional coordination role has been lost with the introduction of the NDIS was expressed: 
 
“… service providers have stepped back and are only providing what they are being asked to provide by the 
family as they are only being paid for that service.  This negates the importance of coordination, collaboration 
and navigation alongside families – yet outside of most initial Plans which do have some support coordination 
no one is being paid for this, nor has resourcing to do so at no charge, so it is not being done.” 
 
Many reported that the lack of funded support coordination in Plans is resulting in Participants not knowing 
how to use their Plans and delays in Plan implementation.  It was reported that some Participants are losing 
their support coordination funding at plan reviews.  It was also noted that 'support coordination is considered 
irrelevant after the first 12 months of a plan'. 
 
In its study report on NDIS Scheme Costs, the Productivity Commission also found evidence that support 
coordination is being provided to Participants for only a fixed period of time and is of the view that 'the NDIA 
should allocate support coordination based on need, rather than time'. 
 
Some believe the guidelines for support coordination are unclear.  Currently, the NDIS website does not 
provide clear guidelines as to when a participant is eligible for support coordination.  For this reason, greater 
transparency is required in relation to the eligibility for support coordination. 
 
The Victorian Government is of the view that 'there has been inconsistent information about the 
expectations of support coordination as well as limited training of support coordinators to support people 
with complex and specialist needs'.  
 
The Office of the Public Advocate (Victoria) argued that the current format of support coordination is too 
limited and that the NDIA should introduce 'intensive support coordination' as a funded service based on the 
traditional comprehensive case management model. 
 
The transition of Commonwealth, state and territory funded programs into the NDIS as well as the transition 
to individualised funding for NDIS Participants have disrupted the way advocacy, outreach and support 
coordination services were historically funded and delivered. The committee is cognisant of the service gaps 
in these areas. 
 
The transition of Commonwealth, state and territory funded programs into the NDIS as well as the transition 
to individualised funding for NDIS Participants have disrupted the way advocacy, outreach and support 



 
 

Interchange – NDIS Participant Pathways Project: Navigating the Criminal Justice System 33 

coordination services were historically funded and delivered.  The committee is cognisant of the service gaps 
in these areas. 
 
The committee is of the view that support coordination plays a major role in the enactment and 
implementation of Participants' Plans, especially for people with complex needs.  The committee is 
concerned with reports of Participants not knowing how to use their Plans because of a lack of funded 
support coordination in their Plans. 
 
The committee also recognises that support coordination should not be limited to a fixed period as some 
Participants may need ongoing support coordination.  The committee agrees with the Productivity 
Commission's view that the NDIA should allocate support coordination based on need rather than time. 
 

JSC Recommendation 21 
The committee recommends the NDIA ensure support coordination is adequately funded in 
Plans to meet Participants' needs and not limited to a fixed period. 

 
JOINT STANDING COMMITTEE ON THE NATIONAL DISABILITY INSURANCE SCHEME  
“The provision and continuation of services for NDIS participants in receipt of forensic disability services” 2 
 
The vast majority of people with disabilities who come into contact with the criminal justice system have 
some form of cognitive disability, including intellectual disability; mild to borderline intellectual disability; 
acquired brain injury and foetal alcohol spectrum disorders.  The overwhelming majority of these individuals 
also experience a range of psychosocial disabilities related to mental health impairments.  The combination 
of these issues impacts significantly upon the person's daily functioning, very often resulting in compounding 
social disadvantage and complex support needs. 
 
People with psychosocial disabilities are overrepresented in the criminal justice system. This is often directly 
related to the interacting factors of disability, disadvantage, discrimination, isolation and lack of appropriate 
supports available to this group.  The continuing lack of access to appropriate service provision directly 
contributes to the criminalising of and disproportionate representation of people with cognitive disability in 
prison.  For many, if they had received appropriate psychosocial and other disability supports earlier in their 
life, they may never have come into contact with the criminal justice system.  They are an exceptionally 
marginalised and vulnerable population who often end up cycling in and out of prison and may end up in 
indefinite detention. 
 
Pathways to the justice system 
There are two common pathways into detention for people with complex disability needs: 

• The first one is a conviction for lesser crimes.  Generally, their disabilities are not recognised or 
considered during the course of justice.  This is often due to the lack of available expertise to identify the 
impairment; masking of the impairment or lawyers advising their client not to identify as a person with 
impairment due to the fear of indefinite detention. 

• The second pathway into and out of detention is via state and territory Mental Impairment legislative 
processes.  The Mental Impairment / Unfit to Plead pathway is an alternative pathway through the 
criminal justice system and is designed specifically for people who are assessed as mentally impaired and 
as a result are found unfit to plead.  People who are deemed unfit to stand trial may become subject to 
a forensic or criminal order.  The court, or mental health review tribunal, will assess that person's risk to 
themselves or others and the need for ongoing treatment, and can impose forensic orders to detain the 
person in a prison, hospital or mental health care facility.  In some cases, they may be allowed to live in 
the community in a designated location.  An unintended but highly significant consequence of the Mental 

 
2 The report of the Joint Standing Committee on the National Disability Insurance Scheme, 
Provision of services under the NDIS for people with psychosocial disabilities related to a mental health condition, 
August 2017 
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Impairment / Unfit to Plead pathway for people with complex disability support needs is indefinite 
detention. 

 
Historically, people with disabilities who are in the criminal justice system have had mostly poor experiences 
or no contact with existing support systems.  As described by Australians for Disability Justice, access to the 
NDIS may be an opportunity to decrease incarceration rates for people with a cognitive and psychosocial 
impairment, particularly for Aboriginal and Torres Strait Islander people who are overrepresented amongst 
those in prison with complex disability support needs. 
 
To date, there is no data available on the number of people incarcerated who are NDIS participants or in the 
process of applying to become participants. 
 
Access to NDIS services for NDIS participants in prison 
The NDIS (Supports for Participants) Rules 2013 state that the NDIS in relation to a person in custody will be 
responsible for reasonable and necessary supports other than the day-to-day care (including supervision, 
personal care and general supports).  The NDIS will also be responsible for transition supports. 
 
According to the NDIA, the only supports funded by the NDIS for people in a custodial setting (including 
remand) are those required due to the impact of the person's impairment/s on their functional capacity and 
additional to reasonable adjustment, and are limited to: 

• aids and equipment; 

• allied health and other therapy directly related to a person's disability, including for people with disability 
who have complex challenging behaviours; 

• disability specific capacity and skills building supports which relate to a person's ability to live in the 
community post-release; 

• supports to enable people to successfully re-enter the community; and 

• training for staff in custodial settings where this relates to an individual participant's needs. 
 
Where a person is remanded in custody, NDIS funding for reasonable and necessary supports in the 
participant's plan will continue to be available to the person when they are released.  Given the relatively 
early stages of the NDIS rollout, it is difficult to fully assess the operations of the NDIA in relation to forensic 
services and their patients.  At this stage, it is impossible to evaluate the impact of the Scheme on this cohort.  
However, the NDIA reported that supports are currently being delivered within correctional facilities. 
 
The Vic West regional office in the Barwon region of Victoria was cited as an example where there are at 
least 12 NDIS participants incarcerated within local facilities.  The NDIA funds reasonable and necessary 
supports to each participant based on their needs and in line with the COAG principles between the NDIS 
and mainstream service systems, particularly the mental health and justice sectors.  Some supports are 
currently being delivered within correctional facilities while some participants who are on day release may 
have funded supports delivered outside the facility to enable successful transition into community life. 
 
Nonetheless, there seems to be some lack of clarity and confusion around the supports the NDIA provides to 
NDIS participants in custody.  The Joint Standing Committee received evidence suggesting that the NDIA 
currently stops any individualised package upon an individual being taken into custody. 
 
Becoming an NDIS participant while in custody 
While in custody, people can make an access request to the NDIS and engage in the planning process to 
develop a plan.  However, there is conflicting information regarding process, availability of planners and 
coordination for the implementation of plans in such circumstances. 
 
Correctional centre staff are currently hold the responsibility for completing access requests to the NDIS.  
However, when packages are developed and funded it remains unclear whose role it is to assist in the 
implementation of the plan for the individual in custody. 
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The NDIA reported that during the Barwon trial, the NDIA staff worked collaboratively with Corrections 
Victoria, local Correctional facilities, Disability Liaison Officers and the Victorian Government Department of 
Health and Human Services to streamline access and planning processes for eligible NDIS participants who 
were incarcerated.  This has included NDIS planning taking place inside the facility; funded supports with the 
aim of supporting a successful transition to the community; and maintaining engagement with existing 
support workers following incarceration. 
 
The NDIA also reported that it has provided training to case managers and prison staff about the NDIS and 
have developed working arrangements with the Victorian Department of Justice.  However, many argue that 
relevant staff with specific skills are needed within the criminal justice system to effectively engage and work 
with people with complex disability support needs. 
 
The Joint Standing Committee has received numerous reports during the course of the enquiry about NDIS 
participants having their disability supports funded through the NDIS suspended while in custody.  This is a 
cause of concern for the Committee as the 
NDIA has a statutory responsibility to provide reasonable and necessary supports and 
transition supports while an NDIS participant is in custody. 
 
The Committee believes it is imperative that the NDIA takes a more proactive and collaborative approach to 
fulfil its responsibility of ensuring a provider of last resort is found in all circumstances. The Committee is also 
aware that, in Queensland, The Mental Health Act 2016 (Qld) now allows Magistrates to refer defendants 
who are unfit for trial to expressly named support services including the NDIA.  The NDIA must develop a 
strategy to ensure people in custody, including in indefinite detention, have access to an NDIA planner and 
be provided with NDIS services. 
 
Proposal to establish an NDIA criminal justice unit 
The Australian for Disability Justice group and others have put forward the proposal of creating an NDIA 
criminal justice unit, which would: 

• Provide expertise to the NDIA around the interface of criminal justice and disability 

• Develop expertise in planning and funding for people with disabilities in the context of the interaction of 
the national disability system and the state and territory justice systems as well as other mainstream 
agencies with inter sectoral responsibilities 

• Act as the NDIA point of contact for state and territory criminal justice systems in the context of people 
with disabilities 

• Ensure people with disabilities in the criminal justice system have access to the full range of disability 
supports and protections provided through the NDIS. 

 
The Joint Standing Committee supports the proposal of an NDIA criminal justice unit as this has potential to 
address critical issues raised, including for people in indefinite detention.  The NDIS can make a real 
difference in the incarceration rate of people with a cognitive impairment.  Therefore, it is important that 
people are referred to the NDIS and that the interface between the NDIA and the criminal justice system 
works effectively.  
 
The following information clarifying what the NDIS funds and what the justice system funds is provided in 
the NDIS website.  What the NDIS funds: 
• Reasonable and necessary supports on the same basis as all other people in relation to a person not in 

custody. 
• Reasonable and necessary supports in relation to the participant’s functional impairment required while 

the person is in custody. Reasonable and necessary supports must not replace the supports provided by 
the justice system under reasonable adjustment and universal service obligations. 

• Transition supports to facilitate someone’s transition from the custodial setting to the community that 
are reasonable and necessary and are required specifically as a result of the person's disability. 
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What the justice system funds: 
• Reasonable adjustments. 
• Supports to ensure people with disability have access to similar supports available to the general 

population.  
• Day-to-day care and support needs of a person in custody, including supervision, personal care and 

general supports. 
• Ensuring criminal justice system services are accessible for people with disability including appropriate 

communication, adjustments to the physical environment, accessible legal assistance and appropriate 
fee waivers. 

• General programs for the wider population, including programs to prevent offending and re-offending, 
and the diversion of young people and adults from the criminal justice system. 

• The management of community corrections, including corrections-related supervision for offenders on 
community-based orders. 

• The operation of secure mental health facilities that are primarily clinical in nature. 
 
The following are relevant recommendations of the Joint Standing Committee: 
 

JSC Recommendation 22: 
The committee recommends the NDIA urgently clarifies what approved supports are available 
to NDIS participants in custody and how it monitors and ensures NDIS participants access the 
supports they are entitled to while in custody. 
 
JSC Recommendation 23 
The committee recommends the NDIA establishes an NDIA unit specialising in the interaction 
of the Scheme with the criminal justice system. 
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Attachment (iii) Organisations that Contributed to the Project Activities 

Survey, Workshop and Steering Committee 
 
Ability Centre 
Cahoots 
Department of Communities 
Department of Justice 
Ethnic Disability Advocacy Centre 
Explorability 
HelpingMinds 
Holyoake 
Interchange 
Key Assets 
Mental Illness Fellowship of Western Australia 
My Place 
National Disability Insurance Agency (NDIA) 
Office of the Public Advocate 
One2one WA 
Outcare 
Rise Network 
Ruah Community Services 
Teem Treasure 
The Centre for Applied Behaviour Analysis (CABA) 
UnitingCare West 
Valued Lives 
Waygood Care Disability Services 
Wungening Aboriginal Corporation 
WA Association of Mental Health (WAAMH) 
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